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the unknown whereabouts of his family
members. Given these material discrep-
ancies and inconsistencies, we cannot con-
clude the BIA abused its discretion in
affirming the 1J’s adverse credibility find-
ing and denying Jalloh’s asylum and with-
holding claims.

B. Motion to Reopen

[8-10] In his motion to reopen, Jalloh
asserted a new claim that he feared per-
sonal reprisals if deported to Sierra Leone
because of his new marital relationship and
because his daughter, who was born in the
United States, would be forced to undergo
FGM, even though both Jalloh and his wife
opposed the procedure. “The Attorney
General is accorded considerable discre-
tion in deciding whether to reopen or re-
consider a case, and the court reviews the
denial of a motion to reopen for abuse of
discretion.”  Dominguez—Capistran — v.
Gonzales, 413 F.3d 808, 810 (8th Cir.2005)
(citing Nativi-Gomez v. Ashcroft, 344 F.3d
805, 807 (8th Cir.2003)). We affirm the
BIA’s denial of a motion to reopen “if the
movant| | ha[s] failed to establish a prima
facie case for the substantive relief [he]
seek[s] or if the movant[ ] ha[s] failed to
introduce material evidence that was pre-
viously unavailable.” Strato, 388 F.3d at
654.

The BIA denied Jalloh’s motion to re-
open because it found Jalloh had not met
his “‘heavy burden’ of demonstrating that
if his motion to reopen were granted, the
new evidence presented would likely
change the result in the case.” Specifi-
cally, the BIA declared Jalloh’s fears of
retribution for his wife’s involvement in
providing evidence against her cousin’s
citizenship application are not “on account
of one of the five protected statutory
grounds of race, religion, nationality,
membership in a particular social group,
or political opinion.” Moreover, the BIA

determined the record did not support
Jalloh’s contentions that his United
States-born daughter “would face FGM
despite his and his wife’s opposition to it.”
In particular, the BIA noted the prof-
fered affidavits did not state the daughter
would move to Sierra Leone; instead,
“the affidavits state that ‘if’ the child re-
turned and that the spouse, legally in the
United States, ‘would consider’ returning
to Sierra Leone.” Such speculation, the
BIA concluded, “hardly meets the high
standard required to grant a motion to
reopen.”

We agree with the BIA’s determination
that Jalloh’s reasons for reopening the
proceedings fail to meet the requisite stan-
dard for granting such motions. See 8
C.F.R. § 1003.2(c)(1). Finding no abuse of
discretion, we affirm the BIA’s denial of
the motion to reopen proceedings.

III. CONCLUSION

We deny the petitions for review and
affirm the BIA’s decisions.
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Background: Investors brought securities
fraud action against insurer and three of
its corporate officers. The United States
District Court for the District of Nebras-
ka, Laurie Smith Camp and Thomas M.
Shanahan, JJ., granted defendants’ mo-
tions to dismiss and for summary judg-
ment, 352 F.Supp.2d 940, and investors
appealed.

Holdings: The Court of Appeals, Melloy,
Circuit Judge, held that:

(1) investors allegations were insufficient
to state claim against the insurer’s offi-
cers for making a material misstate-
ment or omission in a registration
statement, and

(2) experts’ affidavits, which took share-
holders’ statements as true and did not
review the record to see if the state-
ments were supported, could not be
considered on motion for summary
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judgment with regard to securities
fraud claim.

Affirmed.

1. Securities Regulation

25.21(2)

&=25.18,

To establish a claim based on a mate-
rial misstatement or omission in a registra-
tion statement, a plaintiff must show that
he or she bought the security and that
there was a material misstatement or
omission; there is no scienter requirement.
Securities Act of 1933, § 11(a), as amend-
ed, 15 U.S.C.A. § T7k(a).

2. Federal Civil Procedure €636

Particularity requirements of rule re-
quiring fraud to be pled with particularity
do not apply to a claim based on a material
misstatement or omission in a registration
statement. Securities Act of 1933, § 11(a),
as amended, 15 U.S.C.A. § 77k(a); Fed.
Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

3. Securities Regulation &=25.18

Information is required to be included
in a registration statement only if it is
available prior to the issuance of a finan-
cial statement. Securities Act of 1933,
§ 11(a), as amended, 15 U.S.C.A. § 77k(a).

4. Securities Regulation &=25.21(2)

Investors’ allegations that insurer’s
reserves were inadequate at time it issued
registration statement were insufficient to
state claim against the insurer’s officers
for making a material misstatement or
omission in a registration statement, ab-
sent allegation that the officers knew that
the insurer’s reserves were inadequate at
the time the registration statement was
issued. Securities Act of 1933, § 11(a), as
amended, 15 U.S.C.A. § 77k(a).
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5. Federal Civil Procedure =824, 834

Findings of bad faith and undue delay
can support a denial of leave to amend.

6. Securities Regulation €=60.45(1)

Although not specified in Rule 10b-5,
scienter of intentional misbehavior or reck-
lessness is required to support a securities
fraud claim. 17 C.F.R. § 240.10b-5.

7. Federal Civil Procedure ¢=2511

Issues of scienter can be resolved as
part of a summary judgment for the defen-
dant in securities fraud action if there is no
genuine issue of material fact. 17 C.F.R.
§ 240.10b-5.

8. Federal Courts €823

Standard of review for excluding ex-
pert testimony is abuse of discretion.

9. Federal Civil Procedure ¢=2545

When expert opinions are little more
than legal conclusions, a district court
should not be held to have abused its
discretion by excluding such statements
when ruling on a summary judgment mo-
tion.

10. Federal Civil Procedure ¢=2539

Experts’ affidavits, which took share-
holders’ statements as true and did not
review the record to see if the statements
were supported, could not be considered
on motion for summary judgment with re-
gard to shareholders’ securities fraud
claim. 17 C.F.R. § 240.10b-5.

Robert A. Wallner, argued, New York,
New York (Shannon L. Hopkins, Marvin
L. Frank, and Gregory B. Linkh, on the
brief), for appellant.

1. The Honorable Thomas M. Shanahan, Unit-
ed States District Judge for the District of
Nebraska and The Honorable Laurie Camp
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linios (David H. Kistenbroker, Matthew J.
Cannon, Joni S. Jacobsen, Michael S.
Weisman, and Katten Muchin Zavis Ro-
senman, on the brief), for appellee.

Before MELLOY, HEANEY, and
FAGG, Circuit Judges.

MELLOY, Circuit Judge.

This is an appeal of a shareholder liabili-
ty suit against Acceptance Insurance Com-
panies and some of its officers. The
shareholder group appeals the district
court’s' orders granting a motion to dis-
miss and a motion for summary judgment
as to all of their claims.

The Appellants raise three major issues
in this appeal. First, they argue that the
district court erred by granting the Appel-
lees’ motion to dismiss their claims under
Sections 11 and 15 of the Securities Act.
Second, the Appellants argue that the dis-
trict court erred by denying their motion
to amend their complaint as to Section 11
claims. Third, the Appellants argue that
the district court should not have granted
the motion for summary judgment on the
Exchange Act Section 10(b) and SEC Rule
10b-5 claims. We affirm.

L

The shareholders of Acceptance Insur-
ance Companies, Inc. (“Acceptance”), a
Delaware corporation, directly sued Accep-
tance, AICI Capital Trust (“AICI”), and
the officers of Acceptance: Kenneth Coon,
Georgia Mace, and John Nelson. AICI
was and is a wholly-owned subsidiary of
Acceptance. The primary allegation of the
shareholders was that Acceptance failed to
have adequate reserves in place prior to

Smith, United States District Judge for the
District of Nebraska both granted motions for
the issues on appeal in this case.
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1999 to account for increased claims stem-
ming from a California Supreme Court
decision.

Reserves, as reported by an insurance
company, are estimates of its liabilities and
expenses that it will pay on claims already
reported and claims that may exist, but
have not yet been reported. In the area
of unreported claims, an insurer must en-
gage in some speculation and, as a result,
could over- or under-estimate appropriate
reserves. A company is said to have inad-
equate reserves if it does not allocate suffi-
cient funds to offset a likely loss contin-
gency scenario.

The officers of Acceptance reported the
company’s reserves quarterly with assis-
tance from external accountants. In this
case, Price Waterhouse Coopers (“PWC”)
reviewed the reserve estimates, and, after
discussion with Acceptance, a final figure
was reported in each quarter in Accep-
tance’s public filings. Because the reserve
figures were estimates of future contingen-
cies, Acceptance and PWC offered a range
of figures. From 1996 to 1999, PWC
found that Acceptance’s reserve figures
met the requirements of Nebraska insur-
ance law and were computed using gener-
ally accepted accounting principles
(“GAAP”). During the relevant time peri-
od, Acceptance’s and PWC’s independent
estimates were within five percent of each
other, and Acceptance’s numbers were
both above and below PWC’s figures.

In 1995, the California Supreme Court,
in Montrose Chem. Corp. of Cal. v. Admi-
ral Ins. Co., 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878 (1995), issued an opinion
that was significant for construction insur-
ance claims. The decision applied a con-
tinuous injury trigger of coverage, broad-
ening liability relative to previous law. Id.
at 889-90. After the decision, Acceptance
crafted explicit exclusions into its policies
to avoid Montrose-related claims. Howev-
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er, for the policies written before 1995, an
increase in the number of claims was antic-
ipated due to the decision in Montrose.

In 1997, Nebraska amended its annual
statement requirements to require greater
detail for loss contingencies that could af-
fect reserves. As a result, Acceptance
added cautionary language alluding to the
Montrose decision and its effect on re-
serves. Such language did not exist for
the previous public filings made by Accep-
tance. In 1999, Acceptance made the deci-
sion to increase its reserve estimates due
to increased claims for incidents prior to
1995 in California related to Montrose.
Prior to Acceptance’s decision, three other
insurance companies had already begun
reporting Montrose-specific reserves in
their public filings.

In 2001, in another action against Accep-
tance, Magid v. Acceptance Ins. Co., 2001
WL 1497177, *8 (Del.Ch.2001), the Dela-
ware Court of Chancery stated that the
effect of Montrose was significant and the
company may have needed to make timely
adjustments to its reserves. The issue in
Magid was more limited than the present
matter, and the Magid court did not ren-
der any specific findings that Acceptance
was under-reserved during the class peri-
od.

The district court granted a defense mo-
tion to dismiss one claim and a defense
motion for summary judgment as to all
others. The shareholders have appealed.

IT.

On appeal, the Appellants argue that the
district court erred by dismissing the
shareholders’ suit under Section 11 of the
Securities Act of 1933 on the grounds that
the complaint contained no factual allega-
tions to support the claims described
therein. The Securities Act is primarily
designed to ensure that investors receive
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information concerning the issuance of se-
curities. The Act prohibits misrepresenta-
tions and fraud in the sale of securities.
Since the district court granted dismissal
based upon a motion to dismiss under Fed-
eral Rules of Civil Procedure 12(b)(6), we
review the issue de novo. Romine v. Acx-
iom Corp., 296 F.3d 701, 704 (8th Cir.
2002).

[1,2] There is liability under Section
11 if “any part of the registration state-
ment, when such part became effective,
contained an untrue statement of material
fact or omitted to state a material fact
required to be stated therein or necessary
to make the statements therein not mis-
leading.” 15 U.S.C. § T7k(a). To estab-
lish a Section 11 claim, a plaintiff must
show that he or she bought the security
and that there was a material misstate-
ment or omission. Herman & MacLean v.
Huddleston, 459 U.S. 375, 382, 103 S.Ct.
683, 74 L.Ed.2d 548 (1983). There is no
scienter requirement for a Section 11
claim. In re NationsMart Corp. Sec. Li-
tig., 130 F.3d 309, 315 (8th Cir.1997). Fur-
ther, the particularity requirements of
Federal Rule of Civil Procedure 9(b) do
not apply to Section 11 claims. Id. at 314.

A related issue that the parties and the
district court addressed with the Section
11 claim was whether Acceptance followed
proper accounting principles. Under 17
C.F.R. § 210.4-01(a)(1), financial state-
ments to the SEC must be made in accor-
dance with GAAP. The Appellants allege
that Acceptance did not adhere to Finan-
cial Accounting Standard No. 5 (FAS-5) in
accounting for its contingencies. To com-
ply with FAS-5, a loss contingency state-
ment must include information available
prior to the issuance of the financial state-
ment explaining that an asset had been
impaired or the amount of loss in the
future can be reasonably estimated. The
Appellants’ claim under Section 11 is that

the Appellees’ registration statement mis-
stated the reserve holdings of the company
because they did not take into account the
Montrose decision. A registration state-
ment is a set of documents, including a
prospectus, that a company disseminates
in conjunction with an issuance of securi-
ties.

The district court held that the Appel-
lants’ Section 11 claim was insufficient as a
matter of law. Even under the liberal
pleading requirements of Federal Rule of
Civil Procedure 8(a), the district court
found that the Appellants had failed to
state any facts to support their claim. No-
tably missing was any fact alleged in the
complaint that indicated Acceptance’s re-
serves were inadequate in light of the
Montrose decision.

[3,4] Appellants argue that numerous
statements made by the Appellees after
the registration statement was issued show
that Acceptance’s reserves were inade-
quate at the time of issuance. However,
this type of retrospective analysis of
awareness cannot be the basis for a claim.
See, e.g., Scibelli v. Roth, 2000 WL 122193,
*3 (S.D.N.Y.2000) (noting that it is “not a
reasonable inference” to assume prior
knowledge based upon actual knowledge at
a later date). Under both FAS-5 and
Section 11, information is required to be
included only if it is available prior to the
issuance of a financial statement. The Ap-
pellants’ complaint alleges no such facts to
support prior knowledge by the Appellees.
The Appellants are only able to cite com-
ments after the statement was issued.
Even those alleged facts close in time to
the issuance of the statement only speak to
the general importance of the Montrose
decision, not the failure to assess any loss
contingency.

While the Appellees did not mention the
Montrose decision specifically in their fil-
ings, they did include more general cau-
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tionary language about the risk of judicial
findings on specialty-type insurance pro-
grams. They mentioned that court hold-
ings could have an adverse effect on re-
serves and subsequent losses could occur
as a result. The Appellants allege no facts
to suggest that this general language was
inadequate to provide warning of Mont-
rose-related claims. Further, Appellants
do not cite any legal authority to support
the contention that specific mention of the
Montrose decision was required by law.

As a result, we conclude that there is no
error with the district court’s finding that
plaintiffs asserted no facts, other than
mere conclusions, to show that Acceptance
was under-reserved during the class peri-
od.

III.

After discovery, the Appellants sought
leave to amend their Section 11 claim.
The district court denied the Appellants’
motion to amend because the Appellants
had unduly delayed seeking amendment,
the Appellants acted in bad faith during
discovery, and the amendment would be
futile. Generally, we review denial of
leave to amend for abuse of discretion.
Wheeler v. Missouri Highway & Transp.
Comm’n, 348 F.3d 744, 753 (8th Cir.2003).
However, for the narrow issue of futility,
we review de novo. In re K-Tel Int’l, Inc.
Sec. Litig, 300 F.3d 881, 899-900 (8th
Cir.2002).

In making its argument that the district
court erred regarding the denial of leave
to amend, the Appellants largely repeat
the same arguments they made in support
of their Section 11 claim. Given that there
are no substantive differences in the facts
offered in the proposed amendment, we
conclude that the amendment would be
futile.
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[5] In the alternative, we find no error
in the findings of delay and bad faith.
Findings of bad faith and undue delay can
support a denial of leave to amend. Unit-
ed States ex rel. Gaudineer & Comito,
L.LP. v. Iowa, 269 F.3d 932, 936 (8th
Cir.2001). Appellants offer no reason to
find the district court was in error except
to argue that the district court approved
the relevant scheduling order. This, how-
ever, does not address the larger issue of
bad faith, and we cannot find any argu-
ment to support the notion that the district
court abused its discretion. As a result,
we find no error by the district court in
denying leave to amend.

IV.

The Appellants also argue that summary
judgment was inappropriate because a rea-
sonable jury could have found that the
individual officer defendants knowingly or
recklessly misled the shareholders in viola-
tion of Sections 10(b) and 20(a) of the
Exchange Act, 15 U.S.C. §§ 78j(b) and
78t(a), and SEC Rule 10b-5, 17 C.F.R.
§ 240.10b-5.

[6] Rule 10b-5 effectively tracks Sec-
tion 10(b), so we discuss those claims in
terms of Rule 10b-5. Our analysis applies
to both claims. Rule 10b-5 makes it un-
lawful to “make any untrue statement of
material fact or to omit to state a material
fact necessary in order to make the state-
ments made, in light of the circumstances
under which they were made, not mislead-
ing” concerning a publicly traded company.
Although not specified in Rule 10b-5,
scienter of intentional misbehavior or reck-
lessness is required. Florida St. Bd. of
Admin. v. Green Tree Fin. Corp., 270 F.3d
645, 653 (8th Cir.2001).

Because the Appellants’ 10(b) and 10b-5
claims rely on the same basic material
misstatements as described for the Section
11 claim, all of the arguments in the previ-
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ous section apply here as well. There are,
however, other reasons why the district
court granted summary judgment for the
defendants on the 10(b) and 10b-5 claims.

[71 The district court found that the
Appellants were unable to meet the scien-
ter requirements of the relevant sections.
The Appellants correctly assert that, in
general, state of mind issues are to be
decided by the jury. However, issues of
scienter can be resolved as part of a sum-
mary judgment for the defendant if there
is no genuine issue of material fact.
Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). Further, issues of scienter under
10(b) and 10b-5 are subject to the more
stringent pleading requirements of the
Private Securities Litigation Reform Act
(PSLRA). Under the PSLRA, the plain-
tiff must, “with respect to each act or
omission alleged to violate this chapter,
state with particularity facts giving rise to
a strong inference that the defendant act-
ed with the required state of mind.” 15
U.S.C. § 78u—4(b)(2).

The Appellants argue that the district
court failed to view all facts in a light most
favorable to them on the scienter issue.
The most significant piece of evidence
which the Appellants argue was underval-
ued by the district court was a statement
recorded in notes by an employee, Wilkins,
attributed to Mace that the “[plast prob-
lem was probably pressure for earnings.
Sounded like we committed a sin in the
past.” The statement, however, was found
to be inadmissible hearsay by the district
court. Although the statement was a busi-
ness record, the second level of hearsay,
attributing the statement to Mace, did not
fit into an exception.

The Appellants argue that the statement
was an admission by a party opponent
and/or falls under the general hearsay ex-
ception. However, the district court was

well within its discretion in finding that the
statement was not an admission to the
facts in this case. The Appellants can only
offer conjecture to connect the statement
with the present case, and that is not
sufficient for this court to override the
judgment of the district court on this evi-
dentiary issue.

[8] The district court also found that
the Appellants’ expert affidavits were inad-
missible on this issue. The standard of
review for excluding expert testimony is
abuse of discretion. General Electric Co.
v. Joiner, 522 U.S. 136, 141, 118 S.Ct. 512,
139 L.Ed.2d 508 (1997). Applying Dawu-
bert v. Mevrrell Dow Pharm., Inc., 509 U.S.
579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993), the district court screened the ex-
pert testimony for relevance and reliabili-
ty. The district court found that the testi-
mony was unreliable because it was not
supported by any methodology and not
particularly helpful to the court. Ulti-
mately, the district court felt the opinions
were mere legal conclusions with no ana-
lytical reasoning or support.

[9,10] The two experts took the share-
holders’ statements as true and did not
review the record to see if the statements
were supported. The opinions themselves
were more or less legal conclusions about
the facts of the case as presented to the
experts by the shareholders. As a result,
the expert opinions were merely opinions
meant to substitute the judgment of the
district court. S. Pine Helicopters, Inc. v.
Phoenix Aviation Managers, Inc., 320
F.3d 838, 841 (8th Cir.2003). When the
expert opinions are little more than legal
conclusions, a district court should not be
held to have abused its discretion by ex-
cluding such statements. United States v.
Ingle, 157 F.3d 1147, 1152 (8th Cir.1998).

The other statements offered by the Ap-
pellants to prove scienter do not show
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knowing falsity about the reserves. They
do show concern about the Montrose deci-
sion, but they do not weigh on the issue of
a failure to properly account for reserves.
Without evidence of intentional falsity, the
Appellants’ claim cannot survive summary
judgment.

For the above reasons, as well as those
cited in Section II, the district court was
within its discretion when it granted the
motion for summary judgment on the Sec-
tion 10(b) and Rule 10b-5 claims.

V.

For the reasons stated above, we affirm
the judgment of the district court.
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Background: Tobacco companies chal-
lenged California statutory scheme under
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which per-pack surtax on wholesale ciga-
rette sales provided all funding for state
health department’s anti-tobacco advertise-
ments. The United States District Court
for the Eastern District of California, 272
F.Supp.2d 1085, Lawrence K. Karlton,
Senior District Judge, granted state’s mo-
tion to dismiss, and companies appealed.

Holdings: On denial of rehearing, the
Court of Appeals, Fisher, Circuit Judge,
held that:

(1) advertisements constituted govern-
ment speech rather than private or
quasi-private speech, and thus compa-
nies were not deprived of their free-
doms of speech or association;

(2) nexus between surtax and advertise-
ments did not infringe companies’ free
speech rights;

(3) even assuming that Seventh Amend-
ment jury-trial right was implicated,
claim was hypothetical; and

(4) alleged stigmatization of companies
was insufficient to support due process
claim.

Affirmed.

Trott, Circuit Judge, filed dissenting opin-
ion.

Opinion, 384 F.3d 1126, superseded.

1. Constitutional Law ¢=90(1)

First Amendment prohibits govern-
ment from compelling citizens to express
beliefs that they do not hold. U.S.C.A.
Const.Amend. 1.

2. Constitutional Law ¢=90.1(1)

Compelled speech doctrine does not
apply to situation where government im-
poses excise tax on private citizens and
then uses money to speak in name of
government itself, since otherwise valid tax
for otherwise valid purpose ordinarily



